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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

H.RAY LAHR, CASE NO. CV 03-8023 AHM
(RZx)
Plaintiff,
V. ORDER GRANTING IN PART
AND DENYING IN PART
NATIONAL TRANSPORTATION DEFENDANT CIA’S SECOND
SAFETY BOARD, CENTRAL MOTION FOR PARTIAL
INTELLIGENCE AGENCY and SUMMARY JUDGMENT
NATIONAL SECURITY
AGENCY,
Defendants.
INTRODUCTION

“Certain historical facts are unassailable, while others are constantly subject
to attack and, ultimately, remain shrouded in mystery and confusion.” Minier v.
Central Intelligence Agency, 88 F.3d 796, 799 (9th Cir. 1996). This irrefutable
observation aptly describes the controversy that triggered this lawsuit. Barely more
than ten years ago, on July 17, 1996, a United States commercial aircraft - - TWA
Flight 800 - - exploded in mid-air off the coast of Long Island. Everyone aboard
perished. What happened? How? Why? Who was responsible? Was it an
accident? A terrorist attack?

Of course there was an official investigation. And of course there was an
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official explanation. And of course there was an ensuing torrent of cr'iLtjics and
skeptics who challenged the bona fides of the investigation and reje_'gﬁed the
explanation. rﬁ
Equally predictable, the doubters (or at least Plaintiff, representing o:e group
of them) have now turned to the courts to seek a ruling ordering the Government to
turn over information that it has thus far withheld. For the reasons set forth below,
I find that plaintiff is entitled to some, but not all, of what he seeks. The Court
therefore GRANTS summary judgment to Defendants only as to the records
specified below.! In doing so, I do not purport to provide an answer to the above
much-debated questions nor an affirmation or repudiation of the official government

conclusion as to the cause of the flight’s crash.

MORI NTSB PLAINTIFF SUMMARY JUDGMENT DISCLOSURE REQUIRED?

551 GRANT NO
552 48 DENY YES
553 GRANT NO
554 12 DENY YES
555 GRANT NO
556 1 GRANT NO
302 DENY YES
380 33 66 DENY YES
382 34 76 DENY YES
382 35 77 DENY YES
m 36 78 DENY YES
NSA Computer Program GRANT NO

' The MORI references are to the last three digits of Government’s numbering
system. The multiple identifications reflect the sad fact that the parties affixed
multiple and confusing identifications to given documents.
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I.  Background
A.  Factual Summary’ s

1. The Crash Investigation and Ensuing FOIA Litigation u

The genesis of this suit lies in the tragic crash of Trans Worldr"r}drline
(“TWA”) Flight 800 (“Flight 800”). On July 17, 1996, Flight 800 departed from
John F. Kennedy International Airport in New York City, en route to Charles de
Gaulle International Airport in Paris, France. The aircraft crashed into the Atlantic
Ocean twelve minutes after departure. There were no survivors of the accident and
the aircraft, a Boeing 747-131, was destroyed. Some eyewitnesses recounted having
seen “a streak of light, resembling a flare, moving upward in the sky to the point
where a large fireball appeared . . . . [and] split into two fireballs as 1t descended
toward the water.” Moye Decl., Ex. IV, at p. 278.

The National Transportation Safety Board (“NTSB”)is an independent federal
agency charged with investigating civil aviation accidents in the United States. 49
C.F.R. §§800.3,831.2. The NTSB conducts investigations in order to determine the
circumstances relating to and the probable causes of accidents and to make safety
recommendations that are intended “to prevent similar accidents or incidents in the
future.” Id. § 831.4. The NTSB has the authority to designate parties to assist the
agency in conducting an accident investigation. Id. § 831.11 (“Parties shall be
limited to those persons, government agencies, companies, and associations whose
employees, functions, activities, or products were involved in the accident or
incident and who can provide suitable qualified technical personnel actively to assist
in the investigation.”). Following an accident investigation, the NTSB issues its
probable cause determination and safety recommendations in an official report. /d.
§ 831.4.

2 The following factual summary incorporates facts presented in all three of the
Defendants’ various motions for partial summary judgment.
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Per its mandate, the NTSB conducted an investigation of Flight 800 The
NTSB appointed several entities as party participants to assist in the mvesﬁgatlon
including the Boeing Commercial Airplane Group (“Boeing CAG”) and the é;lr Line
Pilots Association (“ALPA”).> Boeing also voluntarily provided informatig; to the
NTSB and Central Intelligence Agency (“CIA”) concerning flight characteristics and
performance of Boeing 747s. Third Buroker Decl., at § 10. The investigation of
Flight 800 eventually produced a public docket containing approximately 2,750
documents. Public hearings were held in December 1997 and in August 2000. On
August 23, 2000, the NTSB adopted the “Aircraft Accident Report: In-flight
Breakup Over The Atlantic Ocean” (the “Accident Report™) as the official NTSB
accident report on Flight 800. See Moye Decl., Ex. IV. The parties do not dispute
that the Accident Report constitutes the NTSB’s final conclusion as to the probable
cause of the Flight 800 accident, although Plaintiff claims that the CIA animation,
see infra, also constitutes a final conclusion.

The NTSB concluded that during the initial break-up of the aircraft, the
forward fuselage detached from the remainder of the aircraft. The remainder briefly
continued to climb in “crippled flight.” See Moye Decl., Ex. IV, at pp. 288, 290.
Plaintiff Lahr calls this conclusion, of which he is skeptical, the “zoom-climb”
conclusion.*

Dennis Crider, a National Resource Specialist for Vehicle Simulation in the

3 The other parties included the Federal Aviation Administration, TWA; the
International Association of Mechanists, Aerospace Workers, and Flight Attendants;
the National Air Traffic Controllers Association; Pratt & Whitney; Honeywell; and
the Crane Company, Hydro-Aire, Inc. Moye Decl., Ex. IV at p. 302.

“ Defendants construed the term “zoom-climb” conclusion “to refer to the flight
path of the aircraft following the loss of the forward fuselage.” NTSB Mot 'n, at p. 4.
This construction of the term corresponds with Lahr’s characterization of the “zoom-
climb” as “the aircraft’s continuing to fly after the nose of TWA 800 was blown off,
climbing as much as 3,200 feet.” Moye Decl., Ex. I-1, at p. 48.
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Vehicle Performance Division of the NTSB, was assigned to the investiggtion of
Flight 800. Crider was tasked with determining the trajectories of partg of the
aircraft and the flight path of the main wreckage following the loss of thefforward
fuselage. Crider Decl., at ] 3-5. Crider developed four reports in the cour:é of his
involvement with the Flight 800 investigation: the Trajectory Study, the Main
Wreckage Flight Path Study (“Flight Path Study”) and the Errata to the Main
Wreckage Flight Path Study, Addendum I to the Flight Path Study (“AddendumI™),
and Addendum II to the Flight Path Study (“Addendum II”). These reports form a
part of the extensive Flight 800 public docket and were considered by the NTSB
panel (the “Safety Board”) prior to its issuance of the Accident Report.

On October 8, 2003, Plaintiff H. Ray Lahr filed over one hundred Freedom of
Information Act (“FOIA”) requests with the NTSB and CIA, many of which have
since been withdrawn. Lahr basically seeks the records upon which the four Crider
reports, two video animations shown at the 1997 public hearing, and one CIA
animation broadcast on the Cable News Network (“CNN”)’ are based. The requests
are divided into eleven distinct categories (many of the requests fall into more than
one category):

A.  All records of formulas used by the NTSB in its computations of the
zoom-climb conclusions;

B.  All records of the weight and balance data used by the NTSB in its
computations of the zoom-climb conclusions;

C.  All records of the formulas and data entered into the computer
simulations regarding the NTSB’s zoom-climb conclusions;

D.  Allrecordsreflecting whether or not the NTSB conducted the computer
simulations in-house, and, if not, all records of when, where, and by
whom the computer simulations were performed;

E.  The computer simulation programs used by the NTSB and CIA;

The printout of the computer simulations used by the NTSB;

* The CIA animation was broadcast on November 17, 1997. NTSB Opp'n, at
p. 17.
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G.  All records of the timing sequence of the zoom-climb, including, but
not limited to radar, radio transmissions, and the flight data fecorder
(GCFDR”); i};:

H.  All records of the correlation of the zoom-climb calculations Ei?:rith the
actual radar plot;

I.  All records of the information provided by Boeing to the NTSB used
by the NTSB to calculate these zoom-climb conclusions;

J.  Allrecords of the process by which the NTSB arrived at its zoom-climb
conclusions;

K.  Allrecords generated orreceived by the NTSB used in its computations
of its zoom-climb conclusions.
Moye Decl., Ex. I-1, at p. 49.

The NTSB and CIA performed searches for these records and located a
number of responsive records in the public docket and in responses to prior FOIA
requests made by Lahr. They released certain records to Lahr, some of which were
redacted. Lahr challenges the adequacy of the agencies’ searches and the agencies’
decisions to withhold, in full or in part, various records. The agencies assert that
their searches were adequate, that they have turned over all responsive records to
Lahr, and that they have properly withheld records, in full or in part, under
provisions of FOIA that create exemptions from the statute’s fundamental mandate
of disclosure.

2. Plaintiff’s Allegations of Government Impropriety

“[A]s a general rule, when documents are within FOIA’s disclosure
provisions, citizens should not be required to explain why they seek the
information.” Nat 'l Archives & Records Admin. v. Favish,541U.S. 157,172 (2004).
Here, however, the Government’s basis for withholding many of the contested
records is Exemption 7(C) under FOIA, which permits the government to withhold
information compiled for law enforcement purposes that “could reasonably be
expected to constitute an unwarranted invasion of personal privacy.” In such

circumstances, “to balance the competing interests in privacy and disclosure [that

6
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courts must weigh in applying Exemption 7(C)], . . . the usual rule that tht{:_.citizcn
need not offer a reason for requesting the information must be inapplicaﬂj_:é.” 1d.

L

Instead, the requester must “establish a sufficient reason for the disclosUfé.” Id.
“[Where] the public interest being asserted s to show that responsible ofﬁciéﬁé acted
negligently or otherwise improperly in the performance of their duties, the requester
must establish more than a bare suspicion in order to obtain disclosure. Rather, the
requester must produce evidence that would warrant a belief by a reasonable person
that the alleged Government impropriety might have occurred.” Id. at 174,

Here, Plaintiff seeks to prove that Defendants participated in a massive cover-
up of the true cause of the crash of Flight 800, which he believes was a missile strike
from an errant missile launched by the United States military. The following
summary of the evidence Plaintiff presented to meet the threshold requirement
described in Favish is based on Plaintiff’s “Statement of Genuine Issues in
Opposition to [the Second] CIA Motion for Partial Summary Judgment,” especially
the portion beginning at page 13. Defendants did not file any response to that
statement, so on this motion, at least, Plaintiff’s assertions have not been repudiated.

Nor did Defendants file objections to that evidence.® The ensuing summary

characterizes the evidence in the light most favorable to Plaintiff, but does not reflect

or constitute any finding by the Court.

According to Plaintiff, then, the government withheld evidence from the Flight

% Some of the evidence proffered by Plaintiff was clearly inadmissible and the
Court does not consider it. See, e.g., Hill Aff., Exh. C, p. 2 (Bates 46) (Donaldson
statement meant to prove NTSB helped to hide witness lacks foundation concerning
personal knowledge); Stalcup Aff., Exh. E, at§ 6 (Bates 126) (claim that FBI admitted
it recovered explosives material from the debris lacks foundation and contains
inadmissible hearsay); Neal Aff., at § 3 (Bates 150) (statement concerning possible
military operations is opinion without foundation, is irrelevant to the fact it allegedly
supports, and contains inadmissible hearsay); Scalcup Aff., at § 17 (Bates 121)
(whether disclosure would improve airline community’s understanding of crash is

irrelevant to whether standard accident investigation procedure was followed).
7
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800 probe.” The government altered evidence during the investigation.® Evidence
was removed from the reconstruction hangar.” The government misrepresentl'giaid radar
data, which does not correspond to the “zoom-climb” conclusion.'* Radar data'' and

£

flight recorder data'” are missing, It appears that underwater videotapes of the debris

7 See Affidavit of Rear Admiral Hill, at 4 17, Exh. C, pp. 2-3 (Bates 46-47)
(adopting claims of William Donaldson, a deceased Naval Commander, that the
NTSB assisted DOJ in hiding a witness and that the head of the FBI investigation
placed the investigation in “pending inactive status” to avoid testing missile theory
and to hide witness testimony); Affidavit of James Speer, at |1 14-15 (Bates 184)
(ALPA’s representative during the official probe claims that FBI covered up positive
test for nitrates and hid airplane part); Perry Aff., at§ 50 (Bates 253) (FBI agent stated
witness was too far away to see what she claimed); Lahr Aff., at Y 52-54 (Bates 273)
(FBI would not allow Witness Group to conduct witness interviews, contrary to
normal NTSB procedure); Young Aff., at§ 2(f) (Bates 394) (non-governmental parties
to investigation had no access to FBI witness summaries for over year).

8 See Sanders Aff., at 1§ 9-10 (Bates 178-79) (investigative journalist quoting
TWA pilot and participant in investigation, who claims center wing tank was altered
after it was recovered).

? See Lahr Aff., Exh. 10, at § 1 (Bates 370) (citing International Association of
Machinists and Aerospace Workers’ finding that investigation team’s Cabin
Documentation Group stated cabin wreckage began to disappear from hangar, and
this appeared to be due to FBI; FBI never provided list of items taken, tests done or
results, or whether wreckage was returned).

1 See Fourth Schulze Aff., at ] 11-13 (electronic engineer claims that radar
data shows immediate descent of aircraft after explosion).

' See Stalcup Aff., at ¥ 4 (Bates 126) (systems engineer with Ph.D. in Physics
states last Riverhead data sweep shows four data points deleted from where a missile
trajectory would have been located).

12 See First Schulze Aff, at 5 (Bates 467) (NTSB investigators admitted
“mishandling” last one-second line of data from tape; three to four seconds eventually

determined to be missing).
8
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from the plane have been altered.” The government concealed the existepge of a
missile debris field and debris recovery locations."* At its first public heaﬁiﬂg, the

> Many eyewitnesses vehémently

NTSB did not permit eyewitness testimony.
disagree with the conclusions the CIA expressed in the video animation. ' "Fﬂe CIA
falsely reported that only twenty-one eyewitnesses saw anything prior to the
beginning of the fuselage’s descent into the water.'” The FBI took over much of the

investigation from the NTSB, which should have been in charge, '® and the CIA never

13 See Speer Aff., at 1 30 (Bates 186-87) (videotape shown had gaps in time
clock, and agent refused to show unedited videotape).

"4 See Donaldson Aff,, at | 4, Exh. 1, p. 2 (Bates 69) (Commander William S.
Donaldson, a recognized aircraft crash investigator now deceased, stated that missile
established a separate debris field due to extreme energy level carrying it past plane,
which was captured by radar video; NTSB made no effort at recovery in area, and FBI
records and maps show it was specifically looking for missile body and first stage),
99 14-19 (Bates 54-55), Exh. 9 (Bates 88) (map of alleged debris field); Speer Aff.,
at 9 21 (Bates 186) (keel beam recovery location changed by FBI).

'S See Hill Aff., at 7, Exh. 1, p. 2 (Bates 46) (no witnesses allowed to speak
at hearings); Lahr Aff., at § 24 & Exh. 2 (Bates 269, 306-09) (FBI objected to use of
CIA video and witness materials or testimony at public hearing).

' See Brumley Aff., at 9 1-2 (Bates 210) (representation in video isn’t close
to what he saw); Wire Aff., at { 2-5 (Bates 214) (what was in video did not represent
what he had told agent); Fuschetti Aff., at 9 1-2 (Bates 191) (pilot of other plane
never saw vertical movement); Meyer Aff., at § 5(b) (Bates 193) (aircraft never
climbed); Angelides Aff., at ] 5 (Bates 215) (animation bore no resemblance to what
he saw); Lahr Aff., at § 66 (Bates 277) (not aware of any witness produced by FBI,
CIA or NTSB that corroborated “zoom-climb” theory).

'7 See Donaldson Aff., Exh. 16 (Bates 101) (Witness Group factual report states
that, of 183 witnesses who observed a streak of light, 96 said it originated from the
surface).

¥ See Speer Aff., at § 12 (FBI took over investigation even though not
qualified); Meyer Aff., at | 5(d) (Bates 192) (FBI would not allow NTSB Witness

Group chairman to interview Meyer); Gross Aff., at 1] 4-5 (Bates 211) (NTSB is
9
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shared its data and calculations of the trajectory study with others for peer review,
which would have been appropriate.”’ =

=

Plaintiff also submits evidence that the government’s conclusion that there

Ial

zoom-climb” theory

[13

was a center-wing fuel tank explosion and the government’s
were physically impossible under the circumstances. For example, evidence
suggested there was no spark in the center-wing fuel tank.® Once an explosion
occurred, engine thrust would have been cut off with the loss of the nose of the
plane.' Furthermore, the aviation fuel used in Flight 800 is incapable of an internal

fire or explosion.”? The zoom-climb theory is impossible because at least one wing

charged with this sort of investigation); Lahr Aff., Exh. 5 (Bates 325-29) (Air Line
Pilots Association stated that typical investigative practices such as witness
interviews and photographic documentation, were prohibited or curtailed and
controlled due to criminal investigative mandate), Exh. 10 (Bates 365) (trade union
party to investigation was at first excluded by FBI).

% See Hill Aff., at ] 3 (Bates 50) (usual to share information and assessments
for peer review); Lahr Aff., at ] 47-48, 50 (Bates 272) (flight path group should have
been formed and conclusions part of public record, but party process was violated;
conclusions that cannot be independently verified are not valid for accident
investigation purposes); Young Aff., at § 2(f) (Bates 394) (non-governmental parties
did not participate in simulation work).

% See Donaldson Aff., Exh. 1, p. 3 (Bates 70) (no signs of metal failure on
wing’s scavenge pump); Lahr Aff., at Exh. 10, § 4, 47 1-3 (Bates 366) (union report
compiled by International Association of Machinists and Aerospace Workers found
there was no spark in the center fuel tank).

2! See Affidavit of Lawrence Pence (retired Air Force Colonel and Defense
Intelligence Agency aide), at § 6 (Bates 259).

22 See Harrison Aff., p.2, at Y 1-9 (Bates 153) (combustible liquid, as used in
airplanes, is not capable of internal fire or explosion because of lack of flammable

vapors in tank).
10
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separated early in the flash sequence.” Additionally, a steeper climb would likely
result in a reduction in ground speed, which contradicts radar evidence.” iII'n fact,
Plaintiff’s evidence suggests the “zoom-climb” theory is aerodyna;_zfnically
impossible.”

Finally, Plaintiff also claims that there were “military assets” conducting
classified maneuvers in the area at the time of the crash, and several vessels in the
area remain unaccounted for.*

For the purpose of determining whether Exemption 7(C) (and other FOIA
provisions) are applicable, and only for that purpose, the Court finds that, taken

together, this evidence is sufficient to permit Plaintiff to proceed based on his claim

2 See Rivero Aff., at§ 13 (Bates 264) (center-wing tank explosion collapses
wings); Stalcup Aff., at 99 (Bates 120) (debris field indicates left wing damaged early
in crash sequence); Young Aff., at 19 2(a)-(b) (Bates 393) (loss of nose, and then
wings, caused significant reduction in forward momentum and kinetic energy).

% See Donaldson Aff., at Y 68, 72 (Bates 62-63) (applies principles to
evidence); Stalcup Aff., at § 3 (Bates 126) (examines physical principles).

% See Hill Aff, at | 4 (Bates 51) (airplane at more than twenty degrees
inclination will stall because it will no longer produce lift); Pence Aff., at J 8 (Bates
259) (same); Lahr Aff., at § 62 (Bates 275) (plane would have stalled about one and
a half seconds after nose separation); see generally Third Lahr Aff. (under physical
characteristics concluded by government, aircraft could never have reached impact
point).

% See Donaldson Aff., aty 11 & Exh. 7 (Bates 53, 85-86) (there were 25 vessels
in area of crash that NTSB and Navy were unwilling to identify), at § 11, Exh. 6
(Bates 82-83) (Schiliro letter, on behalf of FBI, acknowledging existence of
unidentified vessel), at § 11 & Exh. 7 (Bates 269, 306-09) (three naval vessels on
classified maneuvers and helicopter were part of radar hits); Perry Aff., at 19 9-12
(Bates 246) (military ship had passed close to shore earlier that day); Hill Aff., at{ 14
(Bates 43) (one surface ship left area at 32 knots). See also Donaldson Aff., Exh. 16
pp. 4-5 (Bates 99-100) (U.S. Navy P-3 was allegedly passing by, turned around, and
briefly assisted in recovery efforts; P-3 had broken transponder); Holtsclaw Aff., at
19 2-4 (Bates 173) (radar tape shows U.S. Navy P-3 passed over plane seconds after
missile hit).

11
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that the government acted improperly in its investigation of Flight 800, or at least
performed in a grossly negligent fashion. Accordingly, the public intgrest in
ferreting out the truth would be compelling indeed. ,i,

B.  Procedural Summary

On November 6, 2003, Plaintiff H. Ray Lahr filed suit against the NTSB.
Thereafter he added as defendants the CIA and National Security Agency (“NSA”)
(together, “Defendants”). Lahr is a former Navy pilot and retired United Airlines
Captain who has served as ALPA’s Southern California safety representative for
over fifteen years. Defendants are government agencies subject to FOIA, 5 U.S.C.A.
§ 552. On December 17, 2003, Lahr filed a First Amended Complaint, and on
February 6, 2006, Lahr filed a Second Amended Complaint (“SAC”). The SAC
seeks proper identification by the Defendants of records responsive to requests that
Lahr has made under FOIA, preliminary and final injunctions prohibiting Defendants
from withholding the records at issue, and a mandatory injunction requiring
Defendants to make certain of their computer and software programs available to
Plaintiff for inspection. SAC, at pp. 6-7.

On August 16, 2005, the CIA moved for partial summary judgment on some
redacted or withheld records found in CIA files (“First CIA Motion”). On October
18, 2005, the Court took that motion under submission without oral argument,
anticipating that the motion now pending before the Court - - namely, the CIA’s May
1, 2006 motion for partial summary judgment on the remaining redacted or withheld
records found in CIA files (“Second CIA Motion”) - - would be filed. According to
the CIA, its second motion covers all CIA records not encompassed by its first
motion, but without any overlap; in other words, every disputed withholding of a
CIA record is challenged in one or the other of these motions. The Second CIA
Motion involves twelve such records, although Plaintiff does not oppose the
exemptions claimed in three of them.

On June 8, 2004, before the CIA filed its two partial summary judgment

12
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motions, the NTSB moved for partial summary judgment on all redacted and
withheld records originally found in its agency files. On September 27, 2004 the
Court heard oral argument, took that motion under submission and orderg_gl those
records be provided in unredacted form for in camera review. "

Thus, the Court has three summary judgment motions to decide. Its resolution
of these motions has been seriously impeded by the multiple and confusing
document identification systems that the parties utilized. As the Court has been
forced to note previously, the parties identified disputed documents with different,
non-overlapping numbering systems, and they could not agree which documents fell
within more than one reference, even after being instructed to do so by the Court.

On July 10, 2006, the Court held a hearing concerning the Second CIA
Motion. As aresult of glaring deficiencies in the government’s Vaughn index, the
Court thereafter ordered Defendants to submit for in camera review unredacted

copies of several documents at issue in this motion. The Court has now reviewed

those materials.

II. Discussion
A. Legal Standards
1. Motion for Summary Judgment

FOIA actions usually are resolved via summary judgment motion practice.
See Miscavige v. Internal Revenue Serv.,2 F.3d 366, 369 (11th Cir. 1993). Federal
Rule of Civil Procedure 56(c) provides for summary judgment when “the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that
the moving party is entitled to judgment as a matter of law.” The moving party bears
the initial burden of demonstrating the absence of a “genuine issue of material fact
for trial.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986). A factis

material if it could affect the outcome of the suit under the governing substantive

13
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